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GENERAL BANKING LITIGATION 
Merger’s Minimum Disclosure 
Obligations: An Implied Private 
Cause of Action [3D CIR] 

Two banks struck a deal to merge. The merger agreement 
required approval by the shareholders of both banks. To 
provide the required notice, the banks opted to issue a joint 
prospectus and filed a single Form S-4 in accordance with 
SEC rules. The form requires issuers to provide, among other 
things, “the most significant factors that make an investment 
in the registrant or offering speculative or risky,” as specified 
by 17 C.F.R. § 229.105. After filing the form with the SEC, 
the banks mailed the form to all shareholders, and scheduled 
a vote on the proposal. A supplemental proxy revealed that 
the Federal Reserve Board had identified “certain regulatory 
concerns” about “procedures, systems and processes relating to 
the [acquired company’s] Bank Secrecy Act and anti-money-
laundering compliance program.” As a result, the banks 
amended their merger agreement and moved the proposed 
closure back several months. Nonetheless, the shareholder 
vote remained as scheduled and the proposed merger was 
overwhelmingly approved by the shareholders. Thereafter, 
the Consumer Financial Protection Bureau announced an 
enforcement action against the acquired bank for offering 
customers free checking but then switching them to fee-based 
accounts without notice. A few weeks before the merger closed, 
shareholders filed a putative class action against the banks. 
The shareholders contended that the acquired bank failed to 
disclose material risk factors regarding the merger and they 
asserted the failure to disclose these allegedly non-compliant 
practices rendered the opinion statements misleading.

In JAROSLAWICZ v. M&T BANK CORP., 962 F.3d 701 
(3d Cir. 2020), the court held that the shareholders stated a 
claim regarding the violation of risk disclosure obligations 
but dismissed the shareholders’ claim that the bank had 
made misleading opinion statements. The court implied a 
cause of action under 15 U.S.C. § 78n(a). Liability under the 
statute required a showing that a proxy statement contained a 
material misrepresentation or omission. The omission violates 
the statute when the SEC regulations specifically require 
disclosure of the omitted information in a proxy statement, or 
the omission makes other statements in the proxy statement 
materially false or misleading. The omission is material if 
“there is a substantial likelihood that a reasonable shareholder 
would consider [the omission] important in deciding how to 
vote.” The materiality of a statement is assessed “at the time 
and in the light of the circumstances under which it is made.” 
Under 17 C.F.R. § 229.105, disclosure of the most significant 
factors must be (a) concise and organized; (b) specific, not 
generic; and (c) include an explanation connecting the risks 
to the offer. The acquired bank had a duty to disclose more 
than generic information about the regulatory scrutiny. The 
bank should have “specifically link[ed]” its general statements 
to “each risk to [its] industry, company, or investment” using 
details that connected the pending merger review to its 
existing and anticipated business lines. Thus, the shareholders 
were held to have met their pleading burden since the stated 
allegations supported a reasonable inference that the omission 
of information related to these risks was material, as evidenced 
by the threat to the merger caused by the pervasiveness of 
these deficiencies. However, the opinion statements were 
not misleading because cautionary language surrounded the 
opinion statements and there were no allegations the banks 
offered an insincere opinion. [By Alejandro Tellez-Vazquez 
alejtell@ttu.edu Ed. Grant Coffey]
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SECURITY INTERESTS
Email Exchanges Did Not Amend 
Settlement Agreements  [5TH CIR] 
A transportation service agreed to arrange for the 
transportation of a fuel corporation’s coal on many barges. 
Under the agreement, the fuel corporation’s guarantor 
“guaranteed all obligations the fuel corporation owed to the 
transportation service.” The transportation service sued when 
the guarantor breached the agreement. About three months 
after the transportation service filed the suit, the parties 
settled. Under the settlement agreement, the fuel corporation 
was to pay several different amounts of money. The district 
court issued an order dismissing the original claims “without 
prejudice…within 120 days, to seek summary judgment 
enforcing the compromise.” When the fuel corporation failed 
to comply with the settlement agreement, the 
transportation service asked the court to extend the 120-
day time frame.  The district court granted the motion and 
granted an additional 120 days. Near the expiration of the 
second 120-day time frame, the parties entered into a second 
settlement agreement under which the transportation service 
agreed to release the fuel corporation and guarantor upon 
the transportation services full and irrevocable receipt of the 
sum of the second settlement agreement’s payments from the 
fuel corporation or the guarantor. While the guarantor made 
every payment, each payment was paid later than the next. In 
between the payments, a representative for the transportation 
service sent several emails to guarantor asking for payments, 
inquiring when the fuel corporation would make payments, 
and requesting the status of past  due payments. Nevertheless, 
the transportation service accepted each late payment 
without a penalty. The transportation service then “moved 
for summary judgment to enforce the acceleration clause 
and demand all payments due under” the original settlement 
agreement. The district court granted summary judgment for 
the transportation service and the guarantor appealed.

In CELTIC MARINE CORP. v. JAMES C. JUSTICE 
COS., 760 F.3d 477 (5th Cir. 2014) the Fifth Circuit Court 
of Appeals held the transportation service did not waive its 
right to the acceleration clause. The guarantor argued the 
district court erred in granting summary judgment because 
“the parties amended the installment payment deadlines 
such that its payments were not late” and the transportation 
service waived its right to the acceleration clause. This court 
rejected each argument. The first argument failed because the 
email correspondence did not prove that “the parties agreed 
to amend the settlement agreement.” The court stated that 
when one plainly reads the emails, they show no evidence 
of an intent to amend the agreements. Instead, the emails 
merely request and demand payment. For the guarantor to 

succeed on his second argument, he needed to show that the 
transportation service customarily permitted late payments 
that established “a course of conduct” and that the guarantor 
was able and ready to pay, but only delayed in making late 
payments because it believed late payments were acceptable. 
The guarantor, however, could not establish he had been ready 
and able to make the payments. The evidence showed he was 
“scraping” money together to make the payments. Thus, the 
parties did not amend the agreement. The transportation 
service did not waive the acceleration clause and the district 
court did not err. [By Madison Pyle madison.pyle@ttu.edu Ed. 
Matthew Fosheim]

Value of Creditor’s Secured Claim is 
Not Determined by Its Unsuccessful 
Credit Bid in an Auction [D DE]  

A pre-petition creditor had a security interest on the debtors’ 
property.  A financing company proposed a debtor-in  
possession (DIP) financing facility for the debtors, allowing 
the debtors to continue operating despite their having filed for 
chapter 11 bankruptcy. The DIP financing created a split-lien 
situation between the pre petition creditor and post-petition 
financier. The financier was granted a lien on the debtor’s 
inventory and working capital. The pre-petition creditor held 
a lien on the debtor’s intellectual property and goodwill. 
Later, the debtor sold assets in a bankruptcy auction, and both 
secured parties had the right to make credit bids. To satisfy 
their liens, the secured parties could credit bid for the debtor’s 
assets or allow third parties to make cash bids. The secured 
creditor made the lowest possible credit bid allowed, and then 
agreed to refrain from placing further bids as requested by the 
debtors. Nevertheless, that creditor retained the right to make 
further bids if it was unsatisfied with the subsequent cash 
bids by third parties. Eventually, the assets were all sold to a 
third party. Then, the parties petitioned the bankruptcy court 
to allocate the proceeds between the pre-petition secured 
creditor and the post-petition financier. The financier moved 
for summary judgment, claiming that the creditor’ s credit 
bid in the auction had determined the value of its claim.

In POLK 33 LENDING, LLC v. THL CORP. FIN., INC. 
(IN RE: AEROGROUP   INT’L, INC.), 2020 U.S. Dist. 
LEXIS 155442 (Bankr. D. Del. Aug. 27, 2020) (opinion not 
yet released for publication) the court denied the motion for 
summary judgment because the value of the pre-petition 
creditor’s secured claim had not been capped by its non-final 
credit bid in the auction. The financier’s argument relied on 
case law that was taken out of context and largely irrelevant. 
In fact, one of the cases had concluded the opposite of what 
the financier asserted. The other case had been reversed by 
implication in a subsequent case, so the court did not adopt its 
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reasoning. Importantly, this court held that the credit bid was 
equal to a cash bid, stating that a cash bid lower than the final 
sale price does not determine the value of the assets. Logically, 
the value is determined by the final bid that succeeds at the 
auction. The financier was unable to show that the credit bid 
was a final bid, so the lower court’s decision was upheld.  [By 
Luke Herbig luke.herbig@ttu.edu Ed. Grant Coffey]

Creditor Was Secured Because 
the Debtor’s Agent Had Authority 
to Pledge Assets [BKR ED TN]

The owners of two companies and a buyer entered into a 
stock purchase agreement for both companies. The agreement 
included the execution of a power of attorney authorizing the 
buyer to engage in any act that might be done by the companies’ 
officers. Before the execution of the power of attorney, the buyer 
submitted a customer application to a vendor that granted a 
security interest to that vendor in all personal property of one of 
the companies. Later, after the owner had executed the power of 
attorney, the buyer executed a promissory note on the customer 
application payable to the supplier. The note represented the 
unpaid amount owed for goods delivered to the company. The 
owner and the buyer never closed on the stock purchase, but 
the buyer did pay part of the purchase price to the owner. The 
companies filed for chapter 11 bankruptcy. Afterwards, the 
supplier filed a proof of claim seeking the unpaid amount of 
the promissory note. Additionally, the supplier filed a motion 
seeking a determination that its claim was fully secured. The 
bankruptcy trustee disputed the validity of the security interest, 
claiming that the buyer had not had authority to execute the 
customer application granting the security interest, and thus 
the security interest was unenforceable.

In IN RE CP LIQUIDATION OF CLEVELAND, INC., 
2020 BANKR. LEXIS 2359 (Bankr. E.D. Tenn. September 4, 
2020) (opinion not yet released for publication), the court held 
that the supplier was fully secured because the buyer properly 
acted as the owner’s agent and had authority to pledge the 
company’s assets. Under Georgia law, a corporation may create 
an agency relationship in its usual mode of transaction. The 
usual mode of transaction is shareholder action in the adoption 
of its by-laws, charters, resolutions, and similar conduct vesting 
corporate agents with authority to act. Here, the buyer had 
been appointed attorney in fact for the company, which 
authorized the buyer to take any action the company might 
take through its officers. The court stated that this action 
and the execution of the agreement explicitly made the buyer 
an agent of the company. When the buyer had executed the 
promissory note with the supplier after being given a power of 
attorney, the buyer was acting as the owner’s agent. However, 

the customer application with its security agreement had been 
signed before the execution of the power of attorney. The court 
reasoned, however, that the application had subsequently been 
implicitly ratified by the owners, who were the company’s 
sole shareholders. The court found the ratification of the 
customer agreement occurred when the owner paid for some 
of the supplier’s goods and listed the supplier as a creditor in 
its bankruptcy schedule. Further, there was no question that 
the buyer was an agent after the power of attorney had been 
executed, which allowed the buyer to engage in acts that might 
be undertaken by officers of the company, such as pledging 
assets to secure the company’s debts. The court therefore held 
that the supplier was fully secured. [By Sonam James sonam.
jarnes@ttu.edu Ed. Grant Coffey]

Account Debtor Must Pay 
Secured Party When Its 
Account is Assigned [NE] 

A debtor secured a loan with a creditor by granting the creditor 
a security interest in all its assets including its accounts 
receivable. The debtor had a subcontracting agreement with 
a business. Under that agreement, the debtor performed 
construction services and the business would then pay the 
invoices submitted by debtor. When the debtor failed to pay its 
secured creditor, that creditor sought to recover the amounts 
the business owed the debtor. The secured creditor sent three 
notices to the business. The notices stated that debtor was 
in default, the creditor had a security interest in the debtor’s 
accounts receivable, and the creditor had the right to receive 
payments from the business as a result of the debtor’s default. 
Nevertheless, the business continued to make payments to 
the debtor on the grounds that it had neither been provided 
with an assignment of the debtor’s rights to payment under 
the contract nor had it been notified of a judgment in favor of 
the creditor against the debtor. After successfully obtaining a 
judgment against the debtor for the remaining loan obligation, 
the creditor filed a complaint against the business to enforce 
its security interest in the account under Nebraska UCC §§ 
9-406(a) and 9-607(a). The creditor claimed the business 
could only discharge its obligation under the subcontract by 
paying the invoiced amounts to the creditor. The business filed 
a cross-motion and argued that the creditor could not enforce 
the subcontract because there was no contractual relationship 
between the parties. The lower court ruled against the secured 
creditor and in favor of the business.

In FIRST STATE BANK NEB. v. MP NEXLEVEL, LLC, 307 
Neb.198 (Neb. 2020), the Nebraska Supreme Court reversed 
the lower court, holding that the business was obligated to 
make payments to the secured creditor. The court found that 
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the creditor was an “assignee” under Nebraska law- here, the 
creditor had been assigned the right of payment. The court 
stated that once an account debtor receives notice of a transfer 
authenticated from the “assignor” or the “assignee” and receives 
the instruction to pay the “assignee,” UCC § 9- 406(a) requires 
that an account debtor comply. The account debtor can only 
discharge its account obligation by paying the “assignee.” The 
court interpreted “assignment” under Article 9 to include 
those transfers that provide interests in specified payment 
rights to secure obligations. The court stated that there was no 
justification for limiting the use of “assignment” in the context 
of Article 9. Indeed, the comments of the UCC, as adopted 
by Nebraska, expressed no intent to limit the definition of 
“assignment” to exclude presently exercisable security interests. 
Further, the language of § 9-209 supported the conclusion 
that “assignment” included the transfer of security. Thus, § 9- 
406(a) applied to the creditor’s security interest in the business’ 
s payments to the debtor. The court further held that under § 
9- 607(a) a default occurs in accordance with and as defined 
by the terms of the applicable security agreement. Thus, 
the creditor did not need to wait until the default had been 
adjudicated by a court or the parties otherwise agreed that a 
default had occurred to exercise rights arising upon default. 
Accordingly, the court held that the creditor was entitled to 
receive the business’s payments to the debtor after the creditor 
gave notice to the business and the debtor had defaulted on the 
loan. [By Sonam James sonam.james@ttu.edu Ed. Grant Coffey]

BANKRUPTCY 
Replacement Value Standard 
Used for Collateral in Debtor’s 
Possession in Ch 11 [BKR SD OH] 

A debtor in chapter 11 bankruptcy, with other debtors, held 
collateral physically located in a mine controlled by the debtor 
in possession. The debtor and creditor did not contest that the 
lease was really a disguised financing arrangement, but they did 
disagree as to the value of the creditor’s allowed secured claim, 
which was based on the value of the collateral, The creditor 
asserted that the proper valuation was direct replacement  value 
and the debtor argued that the resale value, if the collateral were 
removed from the mine· and resold, was the proper valuation. 
Both parties presented consulting experts.

In MURRAY OAK GROVE COAL, LLC v. BAY POINT 
CAPITAL PARTNERS II, LP (IN RE MURRAY 
METALLURGICAL COAL HOLDINGS, LLC), 618 
B.R. 220 (Bankr. S.D. Ohio 2020), the court held that the 
replacement value standard under 11 U.S.C. § 506(a) applied 
because the collateral was not being surrendered to the secured 
creditor. Although the debtor argued that the equipment 

would be overvalued as it considered the options of no longer 
using it or removing it to be sold the court found the argument 
contrary to case law and irrelevant in terms of the applicable 
law. The expert report provided by the creditor was persuasive 
to the court in identifying the relevant valuation, as it used 
pertinent considerations for determining worth ‘as is’. Based on 
the initial valuation, there were, however, necessary reductions 
to account for a lower useful life of the collateral and to account 
for the fact that the debtor purchased fewer collateralized 
items than the creditor’s expert evaluated. After analysis, the 
court determined the replacement-value standard, adjusted 
accordingly, applied to the collateral. [By Colton Sniegowski 
Colton.Sniegowski@ttu.edu Ed. Melissa Clark]

Chapter 13 Debtors Should Always Be 
Prepared To Prove They Satisfied All 
Statutory Requirements [BKR NC] 

Debtors filed a chapter 13 bankruptcy petition and submitted 
the required chapter 13 plan. However, the debtors’ plan did 
not refer to a secured loan held by a creditor nor the vehicle 
that secured the loan. The chapter 13 trustee objected to the 
proposed plan because it was not sufficiently funded to pay all 
claims and make any required distribution to allowed general 
unsecured creditors required by 11 U.S.C § 1325(a)(l). The 
trustee amended the objection five days later to include the 
debtors’ failure to include any reference to the creditor’s loan 
and the vehicle used to secure the loan. At the hearing on the 
objections the trustee further contended the debtors’ failure 
to disclose the known creditor’s loan and security interest in 
the vehicle violated the “good faith” requirement of § 1325(a)
(3). The debtors contended the trustee’s good faith objection 
was untimely. They argued they had not been served with 
the objection seven days before the hearing on the objection. 
The debtors contended that allowing the trustee to raise this 
objection would impose an unfair surprise factor on them.

In IN RE WHITE, 618 B.R. 748 (Bankr. E.D. N.C. 2020) 
the court held debtors should never be surprised by having to 
prove the filing of their plan was in good faith and meets the 
statutory requirements. The court found the trustee’s good 
faith objection was based on the debtors failing to disclose all 
secured loan obligations. The court further held the debtors 
should have been prepared to prove all statutory requirements 
of chapter 13 because even if the trustee had not raised the 
objection the court ultimately determines if the chapter 13 
plan is proposed in good faith based on evidence provided at 
the confirmation hearing. Thus, the court held the trustee’s 
good faith objection was timely. The court then considered 
whether the debtors’ plan had been proposed in good faith. 
The court held that the debtors’ omitting the loan and the 
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vehicle was a breach of a fundamental premise upon which the 
bankruptcy process is based: disclosure. Therefore, the court 
could not confirm the debtors’ chapter 13 plan because they 
had not filed their petition in good faith. [By Caytlin Pichla 
Ed. Matthew Fosheim]

NATIONAL BANKING ACT
National Banking Act Does Not Preempt 
State Whistleblower Act [D MN] 

A bank officer suspected internal fraud by other employees. 
He first reported his concerns on a conference call with other 
bank officers and then followed up with his direct supervisors, 
as well as the bank’s internal investigative authorities. Soon 
after he made the reports, he was fired. The bank justified 
its decision by explaining that the officer had concealed that 
he had failed the Minnesota bar exam. The bank officer filed 
suit, however, alleging that he was terminated in retaliation for 
exposing the fraudulent activity, in violation of the Minnesota 
Whistleblower Act (“MWA”). The bank moved to dismiss 
the suit, arguing that its decision to terminate the officer was 
protected by the National Banking Act (“NBA”).

In BOWEN v. UNITED STATES BANK NAT’L ASS’N, 
2020 WL 3429698, 2020 U.S. Dist. LEXIS 109236 (D. 
Minn. June 22, 2020), the court held that, although the 
text of the NBA empowers banks to appoint and dismiss 
officers “at pleasure,” neither the plain language of the NBA 
nor Congress’s intent indicated that the NBA preempts state 
employment law claims. While the NBA does give banks 
wide discretion in their employment practices, it was not 
intended to protect banks from all forms of state employment 
litigation. Furthermore, the passage of federal whistleblowing 
laws indicated Congress’s desire to protect whistleblowers from 
retaliation. The court applied the analysis of other courts to 
compare the underlying state policy with the federal policy. 
Here, the Minnesota Whistleblower Act mirrors many of 
the substantive provisions of the federal whistleblowing laws. 
Because Congress encouraged whistleblowing claims, and 
the MWA works toward the same goal, the court found that 
there was no need for federal law to preempt Minnesota state 
law. Because the bank failed to demonstrate the federal law 
preempted the state law, the motion to dismiss was denied. [By 
Liam Keaney lkeaney@ttu.edu Ed. Melissa Clark]

Maryland Law Requiring Lenders Pay 
Escrow Interest Payments to Borrowers 
Not Preempted by National Banking 
Act or OCC Regulations [D MD] 

A borrower entered into a mortgage agreement with a national 
bank to facilitate the purchase of a home. The terms of the 
agreement stipulated that the borrower must maintain an 
escrow account for payment of property-related expenses and 
that the bank was required to pay interest on escrowed funds 
if “applicable law requires interest to be paid on the Funds.” 
The borrower made monthly mortgage payments to the 
bank, but the bank declined to pay interest on the borrower’s 
escrow account. The borrower subsequently brought suit in 
Maryland federal court for recovery of the interest payments, 
alleging violations of the Maryland Consumer Protection Act 
(“MCPA”) and the Truth in Lending Act (“TILA”). The bank 
moved for dismissal, arguing that the National Banking Act 
(“NBA”), the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (“Dodd-Frank”), and federal regulations from 
the Office of the Comptroller of the Currency (“OCC”) 
preempted Maryland state law.

In CLARK v. BANK OF AM., N.A., 2020 WL 902457, 2020 
U.S. Dist. LEXIS 31454 (D. Md. February 24, 2020), the court 
denied most of the motion to dismiss, granting it only for the 
time barred TILA complaint. The bank argued that the NBA, 
in granting nationally chartered banks the authority to exercise 
powers incidental to the business of banking, protected it from 
liability under Maryland law. The court began its analysis with 
a detailed overview of the Congressional intent behind both 
the NBA and Dodd-Frank. The court also analyzed the OCC’s 
agency interpretations of the NBA with regard to preemption. 
Using case law from other circuits, the court reasoned that the 
term “ applicable” meant relevant under the Dodd-Frank Act; 
thus the statute does not refer to preemption, and lenders are 
obliged to pay escrow account interest when the “applicable” 
state law requires payment. The court agreed that the OCC’s 
regulation deserved very little deference because the agency 
had not reevaluated its preemption analysis after passage of the 
Dodd-Frank Act. Here, that applicable state law is Md. Code 
Ann., Com. Law § 12-109, which required lending institutions 
to pay interest to borrowers on escrowed funds. The court also 
determined that the Maryland law does not hamper the bank’s 
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Role of NDBA General Counsel
NDBA’s general counsel serves as the attorney for the association. 
Although Tracy is pleased to be able to serve as a resource for NDBA 
members in responding to their questions, she is providing general 
information, not legal advice. Banks must obtain legal advice from 
counsel who has been retained by the bank to represent the bank’s 
interests in a specific matter.

To contact Tracy Kennedy, NDBA General Counsel, call 701.772.8111 or 
email at tracy@ndba.com. 

Tracy Kennedy

exercise of federal banking authority because the Maryland 
law does not circumvent or prevent the bank’s authority under 
federal law. Nor, as the court notes, were the bank’s competitors 
unable to comply with the Maryland law. As a result of finding 
that the Maryland law was not preempted by the NBA, the 
borrower’s claims for breach of contract, unjust enrichment, 
and violations of the MCPA survived summary judgment. The 
claim under TILA was time barred and thus dismissed. [By 
Liam Keaney lkeaney@ttu.edu Ed. Melissa Clark]]
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